
Dow, LOHNES & ALBERTSON
A PROFESSIOf'.:AL LIMITED LIABILITY COMPANY

ORlG1NAL

1200 NEW HAMPSHIRE AVENUE, N.W.• SUITE 800· WASHINGTON, D.C. 20036·6802

TELEPHONE 202,776·2000 FACSIMII E 202·776·2222

WBRNBR K. HARTBNBBRGER

DIRECT DIAL 202·776·2630

'..,'

ATTORNEY', AT lAW

WASHINGTON, D.C.

April 2, 1996

'})CKET f:\LE CO?Y ORIGINAL
ONE RAVINIA DRIVE SUITE 1600

ATLANTA, GEORGIA 30346·2108

TELEPHO~E 770 901.8800

rACSIMIl.E 770901.8874

.APR -')

William E. Kennard, Esq.
General Counsel
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

EX PARTE
CC Docket 95-185

Re: FCC Jurisdiction Over LEC-to-CMRS Interconnection

Dear Mr. Kennard:

Len Kennedy and I appreciate the opportunity we had to meet with you and your staff on
March 28 to discuss the Commission's jurisdiction under the Budget Act of 1993 and the
Telecommunications Act of 1996 concerning LEC-to-CMRS interconnection. Consistent with
the comments and reply comments filed by Cox Enterprises, Inc. ("Cox") and Comcast
Corporation ("Comast") in this docket, we discussed how the 1993 Budget Act expanded the
Commission's jurisdiction over commercial mobile services ("CMRS") to include both the
interstate and intrastate aspects of LEC-to-CMRS interconnection.

Specifically, the 1993 Budget Act amended Sections 332 and 2(b) of the
Communications Act of 1934. Sections 332(c)(1)(B), 332(c)(3) and Section 2(b), which must be
read together, grant the Commission authority to regulate all aspects of CMRS interconnection,
including LEC-to-CMRS mutual compensation arrangements, regardless of traffic flow
considerations. If Congress had intended Sections 332(c)(1)(B) and 332(c)(3) to reach only the
CMRS-to-LEC and interstate component of interconnection it could have done so without
amending Section 2(b). Congress did, however, amend Section 2(b), and must have done so for
a reason. Because the Commission already had jurisdiction over interstate CMRS
interconnection, the only possible reason for Congress to amend Section 2(b) was to give the
Commission jurisdiction over all aspects of CMRS interconnection, including intrastate
interconnection rates. Congress intended the 1993 Budget Act to foster a regulatory
environment in which a seamless, nationwide wireless industry could grow, and gave the
Commission full jurisdiction to regulate the CMRS industry to promote competition. Bifurcated
state-federal joint jurisdiction over CMRS interconnection would be contrary to the intent of
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Congress, contrary to the spirit of the 1993 Budget Act, and contrary to the explicit authority
given to the Commission by Sections 332(c)(l)(B), 332(c)(3) and 2(b).

In light of our conversation, I thought it would be helpful to share with you the attached
portion of the 1993 Budget Act's legislative history. This portion of the legislative history shows
that Congress specifically amended Section 2(b) to broaden the Commission's jurisdiction "to
clarify that the Commission has the authority to regulate commercial mobile services." Because
the Commission already had jurisdiction over interstate CMRS, this "technical amendment" was
not necessary to "clarify" what already is obvious. The amendment was necessary, however, to
remove from considerations ofjurisdictional allocation among the Commission and the States,
any reliance on the interstate or intrastate nature of the service. That is precisely what the
amendment was intended to and did accomplish. The amendment of Section 2(b) only has
meaning if it gives the Commission more power than it previously had, i.e., jurisdiction over
intrastate CMRS, including necessarily interconnection. Any other reading would nullify the
amendment, contrary to the intent of Congress.

Sincerely,

COX ENTERPRISES, INC.
COMCAST CORPORATION

Its Attorney
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Aliza Katz
John Ingle
Jonathan Nuechterlein
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CONFERENCE REP9RT

ITo accompany HR 22641

The committee of conference on the disagreeing votes of th~
two Houses on the amendment of the Senate to the bill (H.R. 2264)
to provide for reconciliation pursuant to section 7 of the concurrent
resolution on the budget for fiscal year 1994, having met, after full
and free conference, have agreed to recommend and do recommend
to their respective Houses as follows:

That the House recede from its disagreement to the amend·
ment of the Senate and agree to the same with an amendment as
follows:

In lieu of the matter proposed to be inserted by the Senate
amendment, insert th~ following:
SECTION J, SHORT TITLE.

Thi, Act may.be cited as the "OmTllbus Budget lleCuflClllUtwfl
Act of 1993", , .
SEC, J, TABLE OF CONTENTS,

Tile table 01 contents is as fullows
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S~lIate am~f1dm~f1t

Section 322(c)(8) aa added by the Senate Amendment contains
aimilar definitions of the terma "commercial mobile service" and
"private land mobile service". The differences in the Senate defini­
tion of "commercial mobile lervice" are: (1) that "offered on an in­
dilcriminate baail" il not one of the telts for determininc a "com­
mercial mobile lervice" in the Senate Amendment; (2) the Senate
definition opre"'y r8Copizcl the Commiuion'l authority to de­
fme the term. uaed in definin,"commercial mobile aervice"; and (3)
the Sen.te definition requina that "interconnected aervicett mUlit
be m.de available to the public...~ to the Houae definition
which .impy requirel the aerrice to the public to be "inter­
connected . In other worela. uader tIM HOUle definition, only one
aapeet of the aervice needa to be mWcoDnected. where.. under the
Senate laialU.... the interconnected I8fYiee mUit be broadly avail­
able. The Senate AmendmeDt deAn. "interconnected aervicett as a
aervic. that ia interc:onaeea.d with the public awitched n.twork or
..rvic. ,. which an interoalaMction nqueet ia pendinc. The defini­
tion of -private land mobile aervice· ia the senate amendment is
virtu.lIy identical to the Uftaition or '"private mobile Hrvice" in
the HoUle bill. '

Conference report
The Conference Report adopta the Senate definitions with

minor chan,•. 'Ille Conference Report deletea the word "broad" be­
fore ..cI..... of ulers" in order to ensure that the definition of "com­
mercial mobil. aervicea" encompall8& all provid.n who offer their
services to broad or narrow cI..... of UHr. 10 .. to be effectively
avail.ble to .Iubetanti.l portion of the public.

Further,' the definition of "private mobile service" i& amended
to make clear that the term includea neither • commercial mobile
aervice nor the functional equivalent of a commercial mobile serv­
ice. aa .~ifted by f8IUlation by the Commiuion.

'Ille Commiaaion may determine, for inatances, that a mobile
acrvice offered &0 the public and interconnected with the public
lwitcbecl Mtwork ia not the functional equivalent of a commercial
aaobile MtVice if it ia provided over a syatem th.t, eith.r individ­
ually or .. part of • network of Iylteml or licenaeea, doel not em·
ploy frequency or channel reUN or ita equivalent (or any other
techniquea for aucmentin, the number of channel. of communica­
tion made available for Iuch mobile service) and doe. not make
..rvice available throu,hout • ltandard metropolitan Itatistical
area or other .imilar wide '8OII'aphic area.

SECTION (8)

House bill
Subaection (B) of the House bill adds 8 conforminc 8mendm~nt

to the definition in Section 3(n) of the Communications Act .Qf,"mo­
bile acnice" to clarify that the term includes .U items previously
defined 88 "private land mobile service" and includes the licenses
to be issued by the Commission pursuant to the proceedinC8 for
personal communications services.
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S~f1ut~ Ufllt'IIJfllt'/It

The Senate Amendmellt makcs almost thc Idl'llllcal challgl'" III
the definition of "mobilc licrvll:C" III SCl:tlUlI J(II) ul thc CUllllllllllh'i1
tions Act except that the Senatc Amendment daralics that the lellil
does not include rural radio service or the provisiull by a lueul eA
chana:e carrier of telephone eXl:hangc servil:C by r.tdio instead ul' b)
wire,

Conferenc~ agr~~fIIC:llt

The Conference Agreement adopts the House ddilllllull

SUbSECTION dJI'~1

uddlllUllal Cull IlJl'II II Ill;

House bill

S~ction 5206 of thc Hou:>e bill L''''laLJll"lll'd dklll\'l' lJ.Ill'" ,lIld

deadlines for Commission adioll, Ullder thc Huusc bill, Ihe alllL'lId
ments made by the above chapter arc dfedlV<.; UPUIl lhL' dall' ul' l'll
actment, except that the amendments lIIade by sl'l'IIIJlI f):!U:) Ull ... ,:

ulator)' parity take elrel:l une yl',lr alll'r clI"cl1l11'III, alld lhill 1ll'1

santi that provide private land muLlle :>l'rvil'l;s sh.1I1 CUlltIII 1I1' III I),
treated ali a provider of privale 1'lIld mublk "l'rVlCl' ulIIII :1 Yl'''1 '
after enactment. The Huuse bill dlrl'cb lht: Fe/..· III prL'Sl:I'ILJl' Illl,
to illlplement competitive l.Iiddlllg wllllllI :nu ,by" ut L'1l.1l11l11:11'
The House bill directs the ComnllSSIUll lu, walhlll ltiU J"ys alll'/' 'II

actment, issue a final report and ordL'r ill, two prul'l!edlllgs regMd
ing personal communicatiuns scrvicL's and bL'b'1/1 ISSUlllt: III'L'II;'l',
withm 270 days after enactnwnl Finally, the Hou"L' bill Jil'l;l'!::> Illl
Commission, within 1 ycar after cnactlllent. to OllieI' lis I'lIlt,s 1'<

garding private land mobile servil:cs to provide for an urJL'rly 11,111

sition of these services to regulalion as t'umllllJn carnL'r SI'rYIl'I'"
Senate am~lId11lellt

Under the Senatc AmcndlllclII. all prov lSIUIl:> I'l'ganllllg Iq: II
latory parity take etlcd one year aHl'r ellactlllcnt, except (1) till
.provisions in 332(c)(l HAl rcgardlllg thc treallllL'lIl ot l'lJlIlIlll'lll.d
mobile services as cummon carricr sel'Vil:cs takl' l'lkl't lI\JlJII l'II.11'1
ment; and (2) any per::iun thai pruvH.Je" privall' lalld IlwlJl l' :><''I'\'ll'l';'
before such date of enactmcnt shalll'ontinue to be tl'ealed iI" ,I jJlll


